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IN THE COURT OF JUDICIAL MAGISTRATE FIRST  

CLASS, GOHPUR, SONITPUR 

     Misc. Case No. 12/18 

        Under Section 125, Criminal Procedure Code  

_________________________________________ 

 

Ms. Pinky Das 

W/O: Mr. Mridul Das 

R/o: Brahmajan, Danigaon 

P.S. Gohpur 

Biswanath, Assam  

            

…………Petitioner 

Versus 

  

Mr. Mridul Das 

S/O Mr. Betharam Das 

R/O: Magoni, Rahdhola 

P.S. Gohpur,  

Karbi Anglong, Assam           

 

…..…Opposite Party 

_________________________________________ 

Present: Mr. Raj Sekhar Duara, Judicial Magistrate First 

Class, Gohpur 

_________________________________________ 

Advocate for the Petitioner:        Mr. T. Chatterjee 
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Advocate for the Opposite party:  Ms. Titumoni Baruah 

_________________________________________ 

Evidence Recorded On:                  22.01.19, 01.11.19, 

         03.02.20  

Final Hearing Made On:       09.12.21 

Final Order Passed On:      23.12.21 

_________________________________________ 

 

FINAL ORDER 

1.  The instant proceeding has originated from an 

application filed under Section 125 of the Criminal 

Procedure Code (hereinafter referred to as the Code) by 

the Petitioner, Ms. Pinky Das claiming monthly 

maintenance to the tune Rs.5,000/- (Rupees Five 

Thousand) only for herself and another Rs. 3,000/- 

(Rupees Three Thousand) only for her minor daughter 

from the Opposite Party, Mr. Mridul Das. 

 

PETITIONER’S NARRATIVE 

2.  The factual scenario leading up to the filing of this 

instant case can be surmised as: the Petitioner and the 

Opposite Party had entered into wedlock around 8 years 

back, as per societal norms, rites and customs and began 

their conjugal life at the house of the Opposite Party. A 

daughter, Ms. Anjana Das was born to them during the 

course of their marriage, aged about 7 years old at 

present. She alleges that her husband in a routine manner, 

physically assaulted and mentally harassed her. She alleges 
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that she was subjected to such abuse because she had 

failed to bring any property with her at the time of their 

marriage. It is further alleged that on certain occasions she 

was forced out of her matrimonial home only to return at 

the behest of her family. During the course of her 

marriage, she alleges that her husband had deprived her 

and their daughter of certain necessities, including medical 

care and thus neglected to maintain them.  

 

3.  In the year 2017, she alleges that she was driven out 

of her matrimonial household by her husband and she 

along with her minor daughter ended up at her parental 

home and has been residing there till date with her 

parents, devoid of any source of sustenance of her own. It 

is finally added that the Opposite Party has neither 

pondered about their existence nor has extended any kind 

of support, financial or otherwise towards her maintenance 

and has absolutely neglected to maintain the petitioner and 

their minor daughter despite being financially sound with a 

substantial monthly income. 

 

OPPOSITE PARTY’S NARRATIVE 

4.  Notice was issued to the opposite party which was 

duly served. In compliance thereof, he appeared and filed 

his written statement and in absolute denial of all the 

allegations levelled against him, has contended that the 

opposite party is not entitled to receive any maintenance 

as prayed for under law. He started by refuting the 
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existence of the marriage itself stating that he was never in 

any form of relationship with her. He also contended that 

they had never stayed together at his house. He also 

denied being the father of the minor girl. He has 

completely denounced the allegations of physical and 

mental abuse as alleged by her, branding them to be false 

and fabricated. He has set out a different narrative by 

suggesting that around 7 years back, the petitioner had 

came to his house along with a few other persons. He 

contends that she was pregnant at that point in time. He 

then alleges that those persons tried to compel him to 

accept the petitioner as his wife but he refused and sent 

her back. Some 15-20 days after that incident, the 

petitioner gave birth to a girl, which he declines to be his 

daughter. He also refuted her claims as to his wealth and 

has brought forth that he does not possess any such 

source of income as claimed and in view of the same, he 

has prayed for dismissal of the case. 

 

5.  In support of her contentions, the petitioner adduced 

the evidence of three witnesses, the petitioner herself as 

PW-1, Ms. Bina Das as PW-2 and Mr. Citananda Das as 

P.W.3 and they were subsequently cross- examined by the 

other side. She also exhibited one document. The opposite 

party, however, at the stage of adducing his witnesses 

defaulted in his appearance on account of which the case 

preceded in his absence. 
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POINTS FOR DETERMINATION 

6.  I have heard the arguments put forward on behalf of 

the Petitioner. Upon a thorough perusal of the pleadings 

and after due consideration of the evidence adduced, this 

court is of the opinion that the following points need to be 

determined to arrive at a definite finding: 

i. Whether the petitioner and the opposite party are 

husband and wife? 

ii. Whether the opposite party having sufficient means has 

neglected to maintain the petitioner and his minor 

daughter? 

iii. Whether the petitioner is unable to maintain herself? 

iv. Whether the petitioner is entitled to relief of 

Maintenance? 

DISCUSSION, DECISION AND REASONS THEREOF 

Point No. (i) 

7. The petitioner in her Evidence- on- affidavit has 

reiterated the same narrative as she had averred in her 

Petition. She has brought forth that the opposite party is 

her husband who she got married to around 8 years back 

and a daughter was subsequently born out of their 

wedlock. P.W.2, Ms. Bina Das, her mother affirmed the 

same in her testimony wherein she expressed her 

knowledge as to the existence of nuptial ties between the 

parties which is further corroborated by P.W.3, Mr. 
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Citananda Das. The opposite party has disputed the nature 

of their relationship by refuting the existence of the 

marriage itself stating that he was never in any form of 

relationship with her. He also contended that they had 

never stayed together at his house. He also denied being 

the father of the minor girl. He however, failed to adduce 

any evidence in support of his contention having defaulted 

at stage where he had the opportunity to adduce his 

evidence. The Petitioner, on the other hand has adduced 

the evidence of three witnesses, including herself and all of 

them have in unison testified in favour of their marriage 

and the opposite party being the father of the minor girl.  

During their cross- examination, it came to the forefront 

that P.W.1 had eloped with the opposite party. P.W.2 and 

3 have affirmed that the marriage between the parties was 

not solemnized as per Hindu Rules and customs. They 

however, deposed that the couple did live in her 

matrimonial household for a certain period of time before 

being compelled to leave his house owing to abuse.  

8. It becomes imperative to highlight that the Hon’ble 

Supreme Court in Lalita Toppo v. State of 

Jharkhand, (2019) SCC 13 796 and Badshah v. 

Urmila Badshah Godse, (2014) 1 SCC 188, has held 

that even an estranged wife or a live-in-partner would be 

entitled to maintenance under Section 125 CrPC. Now 

drawing focus on the case at hand, after deliberating upon 

the materials on record, I am of the considered view that 

parties are/ were at some point in time, have been married 

http://scconline.com/DocumentLink/1EHYM69t
http://scconline.com/DocumentLink/6arIn5TM
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or were in a relationship of the nature of marriage and that 

they at present, living separately. In coming at the said 

observation, the depositions of P.W.2 and 3 are taken into 

account as their opinion as regards to the existence of 

marriage or the relationship in form of a marriage, 

between the parties becomes relevant in view of Section 

50 of the Indian Evidence Act. It becomes imperative to 

highlight here that in Dwarika Prasad Satpathy v. 

Bidyut Prava Dixit (1999) 7 SCC 675, the Hon’ble 

Supreme Court had held that “the standard of proof of 

marriage in a Section 125 proceeding is not as strict as is 

required in a trial for an offence under Section 494 IPC.”  

The Hon’ble Supreme Court in Kamala & Ors versus 

M.R Mohan Kumar, 2018 SCC OnLine SC 2121  also 

held that “unlike matrimonial proceedings where strict 

proof of marriage is essential, in the proceedings under 

section 125 Cr.P.C, such strict standard of proof is not 

necessary as it is summary in nature meant to prevent 

vagrancy. An order passed in an application under section 

125 does not really determine the rights and obligations of 

the parties as the section is enacted with a view to provide 

a summary remedy to neglected wives to obtain 

maintenance.” Further it was held that, “when the parties 

live together as husband and wife, there is a presumption 

that they are legally married couple for claim of 

maintenance of wife under Section 125 Cr.P.C".  It also 

transpires form the evidence of the witnesses that after the 

marriage between the parties, their daughter was born. 

https://indiankanoon.org/doc/170001543/
https://indiankanoon.org/doc/170001543/
https://indiankanoon.org/doc/1056396/
https://indiankanoon.org/doc/508426/
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With regards to the legitimacy of the child, the petitioner 

has exhibited “Mother and Child Protection Security Card” 

issued in the name of the Petitioner, Ms. Pinky Das and 

daughter, Ms. Anjana Das wherein the name of the father 

of the child is reflected as Mr. Mridul Das. Thus in the 

absence of anything which could suggest otherwise, it is 

held that the petitioner is the father of the minor child as 

averred by the petitioner which is duly corroborated by her 

witnesses. This point is accordingly decided in the 

affirmative in favour of the Petitioner. 

 

Point No. (ii) 

9. P.W.1 in her petition as well as her Evidence-on-

Affidavit has alleged that her husband in a routine manner,  

physically assaulted and mentally harassed her. She alleges 

that she was subjected to such abuse because she had 

failed to bring any property with her at the time of their 

marriage. It is further alleged that on certain occasions she 

was forced out of her matrimonial home only to return at 

the behest of her family. During the course of her 

marriage, she alleges that her husband had deprived her 

and their daughter of certain necessities, including medical 

care and thus neglected to maintain them. 

  

10. In the year 2017, she alleges that she was driven out 

of her matrimonial household by her husband and she 

along with her minor daughter ended up at her parental 

home and has been residing there till date with her 
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parents, devoid of any source of sustenance of her own. It 

is finally added that the Opposite Party has neither 

pondered about their existence nor has extended any kind 

of support, financial or otherwise towards her maintenance 

and has absolutely neglected to maintain the petitioner and 

their minor daughter despite being financially sound with a 

substantial monthly income. This narrative has been 

mirrored and corroborated by the testimony of P.W. 2 and 

P.W.3. It is imperative to acknowledge that their 

testimonies stood the test of cross- examination and are 

found to be credible and consistent. Thus it is held that the 

Petitioner along with her minor daughter have been forced 

out by the opposite party from his house. 

 

11.  Now inviting attention to the means of livelihood of 

the opposite party, it is contended by all the witnesses of 

the petitioner that the opposite party is an able-bodied 

men who is financially sound with a substantial monthly 

income through various sources. Denouncing all such 

claims, the opposite party brought forth that he does not 

possess any such source of income as claimed by the 

Petitioner. It is pertinent to acknowledge that the petitioner 

has failed to exhibit any document which could reflect the 

income of the opposite party. Be that as it may, there is 

nothing on record which could show that the opposite 

party is not an able-bodied man and is incapable of 

working.  In the absence of anything to the contrary, it can 

be inferred with certainty that the Opposite Party is an able 
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bodied man and he cannot do way or abandon his 

responsibility of maintaining his wife. A reference here is 

made to the observation in Pradip Das vs. Joba Rani, 

1999 (1) GLT 168, wherein the Honourable Gauhati High 

Court held that even an able- bodied husband having no 

income cannot be divested of the responsibility to maintain 

his wife.  Now it must be understood here that it is 

incumbent upon a husband to maintain his wife. A 

marriage is a sacred bond between the two partners and 

casts an in- severable duty on a husband to maintain his 

wife and such a duty though a societal construct has been 

ingrained and imbibed into the consciousness of every 

member of the society and has also received the sanction 

of law. Situated thus, this point is accordingly decided 

in the affirmative in favour of the Petitioner. 

 

Point No. (iii) 

12.  The next pertinent issue that requires adjudication 

which will significantly determine the outcome of this 

instant case is whether the petitioner is unable to maintain 

herself. It is unanimously brought forth by all the witnesses 

of the petitioner that she is completely dependent on her 

ailing parents without any means of sustaining herself. I 

have laid due emphasis on her Affidavit declaring assets 

and liabilities wherein her monthly income is shown as nil. 

The opposite party has failed to rebuke this fact and did 

not place anything on record which could suggest 

otherwise. In view of the above observation, this point is 
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accordingly decided in the affirmative in favour of 

the Petitioner. 

 

Point No. (iv) 

13.  Section 125 of the Code mandates that if any person 

having sufficient means neglects or refuses to maintain his 

wife who is unable to maintain herself, a Magistrate of the 

First Class may upon proof of such neglect or refusal order 

to pay maintenance to such person. At this juncture, it is 

imperative to acknowledge and reiterate that the 

provisions of Chapter IX of CrPC. is a measure of social 

justice and specially enacted to protect women and 

children and falls within the constitutional sweep of Article 

15 (3) and reinforced by Article 39 of the Constriction of 

India. The provisions being a beneficial piece of legislation 

is to be liberally construed to prevent destitution and 

vagrancy of the classified persons enumerated in Section 

125(1) of the Code. These provisions provide a speedy 

remedy to those who are in distress and as such, a 

beneficial provision of legislation should be given its true 

meaning in the proper perspective and should not be 

irrationally screened so as to defeat its intended objective. 

Therefore, in the light of the above discussion and in due 

deliberation upon the above points for determination and 

the observations made thereon, this court is of the opinion 

that the Petitioner has succeeded in satisfying the requisite 

ingredients of Section 125, Crpc. and thus the she is 

entitled to receive maintenance from the opposite party,  
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14.  Now to adjudicate upon the quantum of 

maintenance, the following factors have to be taken into 

consideration, few among which are earning of the 

Opposite party, basic requirements of the person entitled 

to maintenance, liabilities of the Opposite Party, 

independent source of income of the Petitioner and Current 

value of the Rupee. In the present context, minimum 

wages per day as per the current market rates have to be 

taken into account in estimating his monthly earning 

capacity in absence of any documentary evidence 

reflecting the financial status/income of the Opposite Party.  

Upon considering the materials on record and the 

statements made and denied by the parties, findings on 

the issues set, facts and circumstances and also the 

aforementioned factors, this court is of the opinion that an 

amount of Rs. 3,500/- (Rupees Three Thousand Five 

Hundred) only per month (Rs.2,500/- towards her 

maintenance and Rs.1,000/- towards her minor daughter) 

for the petitioner would be an adequate maintenance 

allowance which in the opinion of this court is within the 

paying capacity of the Opposite Party without subjecting 

him to an insuperable financial overload. This point is 

accordingly decided. 
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ORDER 

 

15.  The Petition filed by the Petitioner under Section 125 

of the Code which has given rise to the instant case is 

allowed. In light of the above decided issues and the 

reasons assigned therein, I am of the opinion that the 

Opposite shall pay maintenance allowance Rs. 3,500/- 

(Rupees Three Thousand Five Hundred) only per 

month (Rs.2,500/- towards her maintenance and 

Rs.1,000/- towards their minor son)  to the Petitioner. 

According to me, the aforementioned amount is well within 

the praying capacity of the Opposite Party. The order will 

be effective from the date of application. The said 

amount shall be deposited into the Bank account of the 

petitioner on the 08th day of every month, details of which 

are to be furnished to the opposite party. All arrear amount 

shall be cleared within 5 months from the date of this 

order. 

  

16.  Copy of this order is to be furnished free of cost to 

the petitioner and also copy of the order is to be forwarded 

to the Opposite Party. Office shall take steps. 

 

17.  The case is accordingly disposed of, on contest. 

 

18.  The final order is pronounced in open court in 

presence of the Petitioner and her counsel and given in my 
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hand and under the seal of this court on this the 23rd day 

of December, 2021. 

 

Typed and corrected by me:  

 

 

Mr. Raj Sekhar Duara 
        Judicial Magistrate First Class,  

                    Gohpur, Sonitpur   
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APPENDIX 

 

 

1. Petitioner’s Witnesses: 

PW-1: Ms. Pinky Das 

PW-2: Ms. Bina Das 

PW-3: Mr. Citananda Das 

 

2. Opposite Party’s Witness: 

None 

 

3. Petitioner’s Exhibit: 

Ext.1- Mother and Child Protection Security Card  

 

4. Opposite Party’s Exhibit: 

None 

 

 

 

Mr. Raj Sekhar Duara 
Judicial Magistrate First Class,  

 Gohpur, Sonitpur 

                     


